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No. 10,781 


STATEMENT OF QUESTIONS PRESENTED 

The question is whether, as a matter of law, under 
contracts for the sale of realty in which the vendor’s wife 
is not a party, the vendor may refuse to convey and 
escape his contract with a vendee who is willing to ac¬ 
cept title subject to the wife’s dower, without requiring 
any reduction in price, and which will not result in de¬ 
priving her of her protection nor will operate to coerce 
her into parting with her interest. 
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In The 

Htntrft a Gfaurt of Appeals 

Foe the Distbict of Columbia Cibcuit 
No. 10,781 


Milton Deayson, Appellant 

v. 

J. Lestee Height, et al., Appellees 


Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
which was granted on the pleadings. The complaint was 
for specific performance of a contract involving real es¬ 
tate. (App. pp. 2A to 4A) The jurisdiction of the CouH 
is based upon Title 28 United States Code sections 1291 
and 1292. 

i 

STATEMENT OF THE CASE 

The appellant filed his complaint below for specific per¬ 
formance of a realty contract in which he alleged that 
the defendant contracted to sell him the premises men¬ 
tioned in the contract which was attached to the com¬ 
plaint and to which reference was made. He alleged that 
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lie signed the contract and paid a deposit to First National 
Realty Corporation, the defendant’s broker, and that set¬ 
tlement was to be made in 30 days; that the appellee ac¬ 
cepted the contract. Along with the appellant First Na¬ 
tional Realty Corporation was named as a plaintiff wherein 
it claimed its commission. The complaint requested spe¬ 
cific performance or damages in the alternative (App. 
pp. 2A to 4A) 

Thereafter an affidavit of the appellant and of the prin¬ 
cipal officer of the broker corporation was filed in which 
it was recited that title had been ordered and after report 
thereon it was learned for the first time that the appellee 
was married and his wife had dower, and they attempted 
to negotiate a release thereof but were unable to secure 
the same, and thereupon the defendant was notified that 
the appellant would take subject to dower; that there 
would be no reduction in price; that the wife’s dower 
vrould be left unaffected and outstanding, and without 
requiring the defendant to procure the release thereof 
and that the wife not be coerced into signing away her 
dower, but the defendant refused to accept these condi¬ 
tions (App. pp. 10A) 

Thereafter the motion of Ralph D. Cohn and Frances W. 
Cohn to intervene was granted (App. pp. 4A-5A) and they 
filed an answer alleging that the property was purchased 
by the defendant’s broker; that the purchaser had aban¬ 
doned the contract; that thereafter the property was con¬ 
veyed to the intervenors; that they had purchased the 
premises from the defendant and his wife and when the 
title was examined for them they learned that the plain¬ 
tiff had filed for specific performance, which had been filed 
prior to any conveyance to them, and therefore the com¬ 
plaint for specific performance was not a lis pendens 
(App. pp. 9A). 

The defendant Height filed his answer in which he 
stated that at the time of entering into the contract he 
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believed that he could convey but he later learned his 
wife was alive and attempted to secure her signature. 
That the wife refused and he was advised that the sale 
was off and abandoned, and he thereupon found a new 
purchaser in which his wife was willing to sign. (App. 
pp. 5A-6A). 

Thereafter the intervenors filed a motion for suminary 
judgment. (App. p. 7A). The Court granted this mo¬ 
tion on the following basis: “If the wife did noti join 
in the contract of sale of the property to Drayson in 
the first place I refuse to decree specific performance 
and refuse to order the contract executed 77 (App. p. 12A). 
“Reilley v. Cullinane as far as I am concerned is very 
clear that the court will not decree specific performance 
of a piece of property sold by the husband wherein the 
wife is not joined in the contract of sale. 77 (App. pp. 
12A). 


STATEMENT OF POINTS 

The Court can grant specific performance of a realty 
contract wherein the vendor’s wife has not joined if the 
purchaser is willing to accept the title subject to the 
dower, leave the same undisturbed, and does not require 
the husband-vendor to reduce the price of the property, 
nor set apart any sums whatever in payment to the wife 
for dower. 

i 

SUMMARY OF THE ARGUMENT 

I 

Where the vendee is willing to accept title to property 
which he has purchased under contract, the vendor cannot 
escape consummation of the contract and refuse to cpnvey 
where the purchaser is willing to accept the title subject 
to the wife’s dower, without reducing the price, and with¬ 
out requiring the vendor to set apart any sums for pay¬ 
ment of the dower. That the husband in such e}rcum- 
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stances cannot escape his contract and requiring him to 
convey will not be inconsistent nor overcome the principle 
announced by this Court of ReUley v. Cullinane, 53 App. 
D. C. 17, 287 Fed. 994, but is in complete harmony there¬ 
with. 


ARGUMENT 

The trial judge granted the motion for summary judg¬ 
ment clearly on the basis of Reilley v. Cullinane, supra, 
construing that case to hold without equivocation that in 
all instances where the wife does not join in the contract 
specific performance of a realty contract can never be 
enforced. (App. p. 12A). It was on this basis only that 
the motion was granted. There was no issue of fact on 
this point. 

Therefore it is only necessary to examine this case as 
well as the prior case of Bride v. Reeves, 36 App. D. C. 
476, critically and it is apparent that no inconsistency exists 
between these cases and the request by the appellant for 
specific performance in this case. In Reilley v. Cullinane 
supra, the vendor’s wife refused to join in the deed and the 
vendor sought to repudiate the contract. Up to this point 
the case is similar to the one at bar, but therafter the 
facts differ. The complaint filed by Mrs. Reilley against 
Cullinane prayed that Cullinane be required to convey 
and to indemnify the purchaser against his wife’s right 
of dower in event she did not become a party to the stip¬ 
ulated conveyance. In the case at bar no such request 
is made. The appellant is willing to take subject to 
the dower, and did not request any reduction in price nor 
require any assignment of any funds to pay for the dower 
interest whatever. The Court below was not requested 
to require the wife to convey her dower. The Court in 
the Reilley v. Cullincme case stated 
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“The requiring of the husband to do that which he 
can do and ought to do is correct enough, but it is 
not correct to put him in a position where he may 
use the decree of the Court to coerce his wife into 
parting with her right of dower. * * * No mandate 
should be directed to the husband which will result 
in forcing the wife’s will, or seeking to accomplish 
by indirection that which could not be directly 
achieved”. 

“We hold, first, that the wife, not being a party 
to the contract or a party to the action cannot be 
compelled to convey her right of dower; second, tl|iat 
the wife not having agreed or consented to the con¬ 
veyance of her right of dower, it is the policy of the 
law to protect her in preserving her inchoate right 
of dower; third, that no decree should be made which 
might operate to coerce her into parting with an in¬ 
terest accorded her by the state for her benefit and 
that of the children, if any there be; fourth, that no 
decree of specific performance can be made which 
contemplates a reduction in the price agreed to be 
paid or an indemnity for the value of the wife’s 
right of dower.” 

Applying the above principles to the case at bar, cer¬ 
tainly the husband ought to be required to do that which 
he contracted to do. The present complaint does not 
firstly, request a conveyance of the wife’s inchoate dowhr, 
secondly, policy of the law is not encroached in requiring 
the husband to convey his interest, and the wife’s right 
of dower is still preserved and unaffected; thirdly, any 
decree requiring the husband to convey will not have any 
effect in coercing the wife to part with her interest since 
the purchaser has expressed himself of his willingness 
of taking the property subject to the dower, and therefore 
regardless of the future, her right of dower is continually 
assured regardless of what the purchaser would there¬ 
after do; fourthly, the purchaser has not requested any 
reduction in price or other compensation or other indem¬ 
nity for the value of the wife’s right of dower. Nothing 
in the purchaser’s request does any violence to the prin- 
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stances cannot escape his contract and requiring him to 
convey will not be inconsistent nor overcome the principle 
announced by this Court of Reilley v. Cullinane, 53 App. 
D. C. 17, 287 Fed. 994, but is in complete harmony there¬ 
with. 


ARGUMENT 

The trial judge granted the motion for summary judg¬ 
ment clearly on the basis of Reilley v. Cullinane, supra, 
construing that case to hold without equivocation that in 
all instances where the wife does not join in the contract 
specific performance of a realty contract can never be 
enforced. (App. p. 12A). It was on this basis only that 
the motion was granted. There was no issue of fact on 
this point. 

Therefore it is only necessary to examine this case as 
well as the prior case of Bride v. Reeves, 36 App. D. C. 
476, critically and it is apparent that no inconsistency exists 
between these cases and the request by the appellant for 
specific performance in this case. In Reilley v. Cullinane 
supra, the vendor’s wife refused to join in the deed and the 
vendor sought to repudiate the contract. Up to this point 
the case is similar to the one at bar, but therafter the 
facts differ. The complaint filed by Mrs. Reilley against 
Cullinane prayed that Cullinane be required to convey 
and to indemnify the purchaser against his wife’s right 
of dower in event she did not become a party to the stip¬ 
ulated conveyance. In the case at bar no such request 
is made. The appellant is willing to take subject to 
the dower, and did not request any reduction in price nor 
require any assignment of any funds to pay for the dower 
interest whatever. The Court below was not requested 
to require the wife to convey her dower. The Court in 
the Reilley v. Cullincme case stated 
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“The requiring of the husband to do that which he 
can do and ought to do is correct enough, but iti is 
not correct to put him in a position where he may- 
use the decree of the Court to coerce his wife into 
parting with her right of dower. * * * No mandate 
should be directed to the husband winch will result 
in forcing the wife’s will, or seeking to accomplish 
by indirection that which could not be directly 
achieved”. 

“We hold, first, that the wife, not being a party 
to the contract or a party 7 to the action cannot be 
compelled to convey her right of dowser; second, that 
the wife not having agreed or consented to the c6n- 
veyance of her right of dower, it is the policy of the 
law to protect her in preserving her inchoate right 
of dowser; third, that no decree should be made which 
might operate to coerce her into parting with an in¬ 
terest accorded her by the state for her benefit and 
that of the children, if any there be; fourth, that no 
decree of specific performance can be made whjich 
contemplates a reduction in the price agreed to be 
paid or an indemnity for the value of the wife’s 
right of dower.” 

Applying the above principles to the case at bar, cer¬ 
tainly the husband ought to be required to do that which 
he contracted to do. The present complaint does not 
firstly, request a conveyance of the wife’s inchoate dower, 
secondly, policy of the law is not encroached in requiring 
the husband to convey his interest, and the wife’s right 
of dow-er is still preserved and unaffected; thirdly, any 
decree requiring the husband to convey will not have any 
effect in coercing the wife to part with her interest since 
the purchaser has expressed himself of his willingness 
of taking the property subject to the dower, and therefore 
regardless of the future, her right of dow T er is continually 
assured regardless of what the purchaser would there¬ 
after do; fourthly, the purchaser has not requested any 
reduction in price or other compensation or other indem¬ 
nity for the value of the wife’s right of dower. Nothing 
in the purchaser’s request does any violence to the prin- 
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ciples of Reilley v. Cullinane, and if the Court decrees 
specific performance such decree cannot have any effect 
nor compel the wife to relinquish anything whatever, her 
dower right is still preserved and outstanding, no coercion 
will result and the price will not he reduced nor will the 
husband be required to deposit any indemnity whatever. 

We say for these reasons where the purchaser is will¬ 
ing to accept title subject to the dower -without any re¬ 
duction in the price nor the requirement of any indem¬ 
nity the Court can legally, morally and justly compel 
specific performance against the husband requiring him 
to do what he ought to do. 

We believe Bride v. Reeves supra to be controlling in 
this case and is not inconsistent with Reilley v. Cullanane, 
supra . In this case a suit was filed for specific perfor¬ 
mance against Beeves and his wife. The plaintiff de¬ 
manded conveyance from Reeves -who insisted on a larger 
price. The wife had not signed the contract and in this 
case stated that the wife had a dower interest which she 
had not contracted to release. The Court decreed spe¬ 
cific performance subject to the dower stating that the 
purchaser could not abate the price to the equivalent of 
the value of the dower. Certainly the exact situation 
presents itself in the case at bar. The appellant is will¬ 
ing to accept as directed by the Court in the Bride v. 
Reeves case, and to permit the appellee Height to escape 
his contract where no violation of the requirements are 
caused as in ReiUey v. Cullinane would put a stamp of 
approval on the actions of all vendors who enter into 
realty contracts well knowing that they are married, and 
if any contingency arises whereby it is feasible for them 
to change their minds before settlement they may do so 
without question, although the purchaser is willing to 
take title and stand in the shoes of his vendor. 
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CONCLUSION 

i 

We respectfully request that the judgment of the trial 
court he reversed and the matter tried on the other issues 
presented at the hearing hereof. 

Respectfully submitted, 

i 

Herman Miller, 
Attorney for Appellant. 
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10 Filed Jan 24 1950 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
MILTON DRAYSON, 

404 Neweombe Street S. E., 

Washington, D. C. 

FIRST NATIONAL REALTY CORPORATION, 

A corporation, 

1111 Vermont Avenue N. W., 

Washington, D. C. 

Plaintiffs 

v. 

J. LESTER HEIGHT, 

1516 - 9th Street N. W., 

Washington, D. C. 

Defendant 

Civil Action No. 355-’50 

Complaint for Specific Performance and for Payment 
of Commission and Damages. 

The complaint of the plaintiffs Milton Neweombe and 
First National Realty Corporation for specific perfor¬ 
mance, for payment of commission and damages show's 
as follows: 

1. The jurisdiction of the Court is based upon its gen¬ 
eral equity power to decree specific performance, to pass 
upon matters involving title to real estate, and the amount 
claimed herein exceeds $5,000.00 and is within the exclu¬ 
sive jurisdiction of the Court. 

2. The plaintiff Milton Newrcombe is an adult citizen 
of the United States, a resident of the District of Co¬ 
lumbia and files this complaint in his own right as here¬ 
after appears. The plaintiff First National Realty Com¬ 
pany is a corporation having its principal place of busi- 


ness in the District of Columbia and files this complaint 
in its own right as the persona entitled to the commission 
hereafter described. 

3. The defendant is an adult citizen of the United 
States, a resident of the District of Columbia, and he is 
sued as the owner of the hereinafter described property. 

4. Heretofore, to wit: October 27, 1949 the plaintiff 
Milton Dravson agreed in writing to purchase from i the 
defendant all that lot and improvements located in the 
District of Columbia known as 1516-9th., Street N. W., 
being further known as lot numbered sistv-six (66) in 
Square numbered three hundred sixty-five (365), for the 
sum of $18,000.00; said plaintiff agreed to pay $3,400.00 

cash at time of settlement and take title subject to 
11 a first trust of approximately $12,000.00 and a sec¬ 
ond trust of approximately $2,400.00. The said 
plaintiff paid a deposit of $500.00 to the plaintiff First 
National Realty Corporation who was the authorized 
broker of the defendant. Said contract provided, among 
other things that the same be settled within 30 days of 
acceptance by the defendant or whenever title report 
could be had if promptly ordered. The said plaintiff Says 
that the defendant accepted said contract in writing; on 
October 27,1949. 

5. Said contract provided, among other things that;the 
defendant would pay to the plaintiff First National Realty 
Corporation a commission of 5% of the sales price, which 
said 5% amounts to the sum of $900.00. 


6. The plaintiff state that the title was promptly or¬ 
dered, and within the time provided in the said contract 
both plaintiffs called upon the defendant to make settle¬ 
ment which the defendant failed and refused to do, and 
therefore the defendant broke and breached his contract. 

7. A copy of the contract is attached hereto made part 


hereof and to which reference is hereby made and is 


marked “Plaintiffs’ Exhibit No. 1”. 
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WHEREFORE the premises considered the plaintiffs 
pray for (1) process against the defendant (2) for a judg¬ 
ment of specific performance requiring the defendant to 
convey all of his interest and title in said real estate to 
the plaintiff Milton Drayson and (3) in the alternative 
a judgment for $10,000.00 be entered against the said de¬ 
fendant in favor of said plaintiff (4) that judgment in 
sum of $900.00 be entered against the defendant, in addi¬ 
tion to the above sum, in favor of the plaintiff First Na¬ 
tional Realty Corporation as its commission as provided 
by said contract and which was agreed to by the defendant 
(5) counsel fees be allowed to the plaintiffs and (6) for 
general relief. 

/s/ Herman Miller 
Herman Miller 
Attorney for the Plaintiffs 

800 H Street N. W. 

* • • • 

16 Filed Mar 9 1950 Harry M. Hull, Clerk 

Motion for Leave to Intervene 

Ralph D. Cohn and Frances W. Cohn move the Court 
for leave to intervene in the above action and for reason 
therefore aver as follows: 

1. The applicant’s claim and the main action have a 
question of law and of fact in common. 

2. The representation of the applicant’s claim may be 
inadequate and the applicant may be bound by a judgment 
in this action. 

3. The applicants are adversely affected by the fact 
that the property involved is subject to the control or 
disposition of the court. 

4. Intervenors incorporate herein all of the pleadings 
attached hereto. 
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5. And for such other and further reasons as may; be 
advanced at the hearing hereof. 

/s/ Arthur L. Willcher 
Arthur L. Willcher 
Attorney for Intervenors I 
Continental Building 
Washington, D. 0. 

3-9-50 

Served on Herman Miller 
Served on Ernest Dickson. 

Arthur L. Willcher 

• • * • 

17 Filed Apr 3 1950 Harry M. Hull, Clerk j 

Order 

i 

Upon consideration of the petition of Ralph D. Cohn 
and Frances W. Cohn for leave to intervene herein as 
parties defendant and it appearing to the Court that stich 
petition should be granted, it is by the Court this 3rd 
day of March, 1950, 

ORDERED that the petition of Ralph D. Cohn and 
Frances W. Cohn for leave to intervene herein be and it 
is hereby granted. 

Richmond B. Keech ; 

j 

• • • # 

18 Filed Apr 6 1950 Harry M. Hull, Clerk 

i 

Answer of Defendant 

* # # # 

i 

_ _ i 

3. He Admits the allegation of paragraph Three. 

4. He Admits that he attempted to enter into an Agree¬ 
ment to Sell the premises as alleged in paragraph Four, 
believing that he would be able to deliver Title; that he 
latter learned that his Wife vras alive and would have 
to sign the Deed. That he then and there Notified the 

i 

i 

! 

l 

i 
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Plaintiffs and their Agents of this fact, and went with 
them to his Wife and together they tried to get her to 
join with them in the Deed. That his Wife Refused, upon 
advice of her Counsel, to join in the Deed. That there¬ 
upon, he was advised that the Sale was off and that the 
Contract would he or was abandoned. That he was ad¬ 
vised by his Wife’s Agent, that the reason she would not 
sign the Contract was because the Difference between the 
Sale Price and the Encumbrances and Expenses incidental 
to the Sale would not leave anything for her Dower Claim. 
That after he was advised that the Contract was aban¬ 
doned, he found a New Purchaser who agreed to pay 
$19500.00, which was enough to leave his Wife some money 
for her Dower Claim. That the Plaintiff knew of this 
Contract, but made no objection until after he had con¬ 
veyed the property, which was Several Months later. 

5. Defendant alleges, that the Plaintiff, the First Nat’l, 
Realty Corp, was advised as to his Marital Relation when 
the Agreement was signed and advised him to take 
19 a chance. That since it knew of the fact, it took 
the chance with him on a Sale that might not go 
through and therefore is not entitled to a Commission on 
a Sale that could not be consumated. 

6 & 7. Defendant Denies the allegations of paragraphs 
Six and Seven. 

8. Defendant Denies that the alleged Contract was a 
Valid Contract or that Drayson was the Real Purchaser. 

9. Defendant says that the Complaint is bad in Sub¬ 
stance and Form, because of Misjoinder of Causes of 
Actions and Party Plaintiffs. 

WHEREFORE, the premises considered, the Defendant 
prays, that the Complaint be Dismissed with Cost. 

/s/ J. Lester Height, 

Defendant. 

* • • • 


20 
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Filed Apr 21 1950 Harry M. Hull, Clerk 


Motion for Summary Judgment 

The defendants Ralph D. Cohn and Frances W. Cohn 
move the Court for a summary judgment against the plain¬ 
tiffs and for reason therefore aver as follows: 

1. The action is not brought by the real party in in¬ 
terest. i 

2. This Court does not have jurisdiction over the claim 
of the plaintiff First National Realty Corporation. 

3. The plaintiff First National Realty Corporation 
acted in this transaction as the agent or representative 
of both parties and under such circumstances, the contract 
is voidable at the option of the defendant Height, and he 
has so elected. 

4. The remedy of specific performance is an equitable 
remedy invoked only where there is not an adequate rem¬ 
edy at law. In this action plaintiffs have an adequate 
remedy in a judgment for damages. 

5. The contract of plaintiffs and defendant Height was 
impossible of performance by the defendant Height hnd 
therefore specific performance cannot be granted. 

6. The property in question was sold to the defendants 
Cohn before the institution of this action, and a deed has 
since been recorded placing title to the property in the 
name of such defendants. The action is not a lis pendens 
as to such defendants because their contract of sale pre¬ 
dated the institution of this action. 

/s/ Arthur L. Willcher 
Arthur L. Willcher 
Attorney for defendants Cohn 

Continental Buliding ! 

Washington, D. Cl 


i 



8 A 


21 Affidavit of Ralph D. Cohn and 

Frances W. Cohn 

DISTRICT OF COLUMBIA, SS: 

Ralph D. Cohn and Frances W. Cohn being on oath first 
duly sworn according to law depose and say that they are 
the intervenors herein and make this affidavit of their own 
personal knowledge. 

Intervenors negotiated with the defendant in the latter 
part of November, 1949 or the early part of December, 
1949 for the purchase of 1516 Ninth Street, NW, Wash¬ 
ington, D. C. On December —, 1949, he made the de¬ 
fendant a written offer for such property in the amount 

of $19- which was accepted by him and the offer 

ratified and confirmed by his wife. 

Upon such offer being accepted the intervenor then de¬ 
posited with the Realty Appraisal and Title Company as 
settlement and escrow agent the sum of $1,000.00 upon 
the purchase price. Such contract called for settlement 
within sixtv davs. 

* V 

A preliminary report from the Title Company on Janu¬ 
ary 9, 1950 disclosed no claim of the plaintiffs herein. 
Settlement was set for February 6, 1950 and the deed 
was executed and delivered for recordation and in- 

22 tervenors paid the balance of the purchase price. 

At the time of run down prepatory to recording 
the deed, the above action was discovered, and is alleged 
by the Title Company that it may be a lis pendens. 
Affiants had no knowledge of such matters prior to being 
advised by the Title Company. 

Affiant afterwards ascertained that there had been an 
attempted settlement of the plaintiff’s contract at the 
District Title Company but that the plaintiff refused to 
accept the defendant’s tendered deed because defendant’s 
wife had not .joined therein. Intervenors further aver 
that defendant’s wife had not accepted plaintiff’s offer 
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i 

nor in any other manner waived her dower interest in 
the property involved except to the intervenors. 

/s/ Ralph D. Cohn 
Ralph D. Cohn 
/s/ Frances W. Cohn 
Frances W. Cohn 

Subscribed and sworn to before me this 21st day of Feb¬ 
ruary, 1950. 

/s/ Mary M. Smith, 

Notary Public, D. C- 
My Commission Expires April 15,1953. j 

# • • • 

i 

i 

23 Filed Mar 9 1950 Harry M. Hull, Clerk 

j 

ANSWER j 

First Defense 

The Complaint fails to state a claim upon which relief 
can be granted. 

Second Defense I 

The property was purchased by Sidney J. Brown, the 
defendants agent, and the contract was voidable bv the 
defendant. 

| 

Third Defense 

The contract of purchase and sale was to be settled at 
the District Title Company. At the time the parties ar¬ 
rived there, it was discovered that the defendant had a 
living, undivorced wife who claimed a dower interest in 
the property. The wife refused to release her dower 
interest and the plaintiffs abandoned the contract. 




25 


10 A 

Filed Mar 2 1950 Harry M. Hull, Clerk 

Affidavit 

DISTRICT OF COLUMBIA, SS: 

Milton Drayson and Sydney J. Brown first being duly 
sworn on oath depose and say that they are purchaser 
and agent for the sales broker respectively under the con¬ 
tract attached to the complaint for specific performance. 
That title was ordered at District Title Insurance Com¬ 
pany, and after their report they learned for the first time, 
which was subsequent to October 27, 1949 the date of said 
contract that the defendant was married, and his wife 
had an inchoate dowrer right. That they negotiated with 
the said defendant for the release thereof, and after much 
negotiations were unable to procure the release of the 
said dower, and they were further unable to procure the 
defendant to secure such release, and thereupon they no¬ 
tified the said defendant that the said purchaser was will¬ 
ing to complete the purchase of said premises, and take 
title subject to the said inchoate dower interest, and that 
such inchoate dower interest of the defendant’s wife be 
left undisturbed and uneffected, and that the said contract 
would be completed for the price therein expressed with¬ 
out any reduction, and without requiring the defendant 
to otherwise make good title on account thereof, and with¬ 
out requiring the.wife to join in any conveyance whatso¬ 
ever, and the said deed would not affect the said dower 
of the said wife, nor in any way coerce her to part there¬ 
with, and that no reduction in the price be made to in¬ 
demnify the purchaser for the value of said dower in¬ 
terest, and which the defendant rejected, and thereupon 
this action for specific performance was filed for specific 
performance of the defendant’s interest alone, at which 
time the plaintiff knew’ of the outstanding interest of the 
defendant’s wife, and in this action no relief is requested 
against the same nor is any reduction in price requested. 

/s/ Sydney J. Brown 
/s/ Milton Drayson 


I 
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Subscribed and 
February 1950. 


sworn to before me this 23rd day of 

i 

Robert Fribush 

Notary Public 

* # • • 


26 Filed Jun 8 1950 Harry M. Hull, Clerk 

Order I 

Upon consideration of the motion of the intervenors 
Ralph D. Cohn and Frances W. Cohn for summary judg¬ 
ment against the plaintiffs and and it appearing to the 
Court that the motion should be granted and particularly 
by reason of the decision of the United States Court of 
Appeals in Reilly vs. Cullinane, 53 App. D. C. 17 but pot 
by limitation thereto, it is by the Court this 8th day of 
June, 1950, 

ORDERED that the motion of the intervenors Ralph 
D. Cohn and Frances W. Cohn for summary judgment 
against the plaintiffs be and it is hereby granted and the 
complaint is dismissed. 

Edward M. Curran 

Judge 

A copy of the foregoing order sent this sixth day of 
June, 1950 to Herman Miller, attorney for plaintiffs, to 
his address, 800 H Street, NW, Washington, D. C. 

/s/ Arthur L. Willcher 
Arthur L. Willcher j 


27 Filed Jul 8 1950 Harry M. Hull, Clerk 

Notice of Appeal 

i 

Notice is hereby given this 8th day of July, 1 950, that 
Milton Dray son hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judg¬ 
ment of this Court entered on the 8th day of June, 19 50 
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in favor of J. Lester Speight and Ralph Cohn and Frances 
W. Cohn against said Milton Dray son. 

/s/ Herman Miller 
Attorney for Plaintiff 

800 H St. N. W. 

* • * • 

2 Proceedings 

# • • • 

MR. WILLCHER: May it please the Court, this is a 
motion for summary judgment. 

# * • • 

MR. WILLCHER: Height owned it, but he was mar¬ 
ried. He thought his wife was dead, but she turned up. 

THE COURT: So he entered into a contract to sell 
the propertv to Drayson? 

MR. WILLCHER: Yes, sir. 

THE COURT: And he was married? 

MR. WILLCHER: Yes. 

THE COURT: She was not joined as seller? 

MR. WILLCHER: No, sir. 

THE COURT: Then they refused to consummate the 
sale? 

• # * # 

4 THE COURT: I do not think you have to go 
any further. If the wife did not join in the con¬ 
tract of sale of the property to Drayson in the first place, 
I have to refuse to decree specific performance and have 
to refuse to order the contract executed— 

* • * • 

5 THE COURT: Reilly v. Cullinane, as far as I 
am concerned is very clear that the court will not 

6 decree specific performance of a piece of property 
sold by the husband wherein the wife is not joined 

in the contract of sale. 


• • • • 


I 
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THE COURT: I am not following Bride v. Reeves. 

* * • * 

7 THE COURT: I think you are right. I will 
agree with you. I will grant your motion. 

MR. MILLER: Will Your Honor set a supersedeas 
bond? 

* * m * 

8 MR. WILLCHER: My suggestion would be a 
supersedeas bond of at least $5,000. 

MR. MILLER: I am not going to file any bond, be¬ 
cause the title Company would not pass the title with 
the appeal pending, so I do not think any real bond; is 
required except cost bond. I will not request a super¬ 
sedeas bond. 

Your Honor is granting this motion purely on the basis 
of Reilly v. Cullinane ? 

THE COURT: I am basing it on this, and you dan 
put it in the order—I think it ought to be in the order— 
that I have refused to decree specific performance of this 
contract entered into between the plaintiff and the de¬ 
fendant Height when he had a wife and the wife did not 
join in the contract of sale, because I interpret Reilly v. 
Cullinane to mean that you cannot transfer subject to the 
wife’s right of dower. 

! 

• # • • 

i 

Filed Apr 25 1950 Harry M. Hull, Clerk j 

i 

1 Washington, D. C., 

Tuesday, April 11, 1950: 

Depositions of MILTON DRAYSON and SYDNEY! J. 
BROWN, 

# • # • 


i 
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2 Milton Drayson, 

• * * * 

Q Mr. Drayson, did you ever make a written offer for 
the purchase of property 1516 9th Street, N. W., 

3 Washington, D. C.? A Well, of course I worked 
through Mr. Brown, Mr. Sickle and I. Yes, we 

made a written offer. 

• * * * 

Q Did there come a time when you made a subsequent 
offer on the property? A Yes, the first offer was re¬ 
jected. 

Q What was the amount of that offer? A I think 
that offer was $16,000. 

Q What was the amount of your second offer? A The 
second offer was $18,000. 

• * * * 

4 Q Were there any trusts on the property, if you 
can recall? A Well, we did not know at the time 

what it was when I initiated the request for the deal. 

* * • * 

5 Q As a matter of fact, Mr. Drayson, didn’t you 
agree to buy the property all cash over and above 

the encumbrances on the property? * * * A Well, I can 
only tell you that Mr. Brown handled the whole deal for 
me. 

• * * • 

Q How much was Mr. Brown to put in the deal? A 
Mr. Brown was not interested in it other than as an 
agent. 

• • • • 

6 Q When was the first time you met Mr. Sickle? 
A Well, I can’t say exactly. I met Mr. Sickle it 
may have been a year ago or it may have been two 
years ago. I am not sure exactly when it was. 
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Q And you had no business with him other than that 
one time! A Let me put it this way: Mr. Brown is a 
man in whom I have had great confidence. He asked me 
if I was interested. I had been after him to find me some 
investments. He told me about this and suggested Mr. 
Sickle was interested too, and as far as I am concerned 
if it is 0. K. for Mr. Brown it is 0. K. for me. 

Q If what wns 0. K. for Mr. Brown ! A If the 
8 deal was 0. K. If 0. K. for Mr. Sickle it was 0. K. 

i 

for me. In other words, we were partners, and of 
course I had met Mr. Sickle. 

i 

j 

♦ • # # 

12 THE WITNESS: I would like to add this; at 
this time: Again I repeat that I have the utmost 

confidence in Mr. Brown and his work. He has always 
acted as my agent and whatever he has said is 0. K. with 
me. If he told me this property was good from an in¬ 
vestment standpoint and presented certain figures which 
seemed to bear out his point, that is all that is necessary. 

# # * * 

13 Q How much wrere you to pay Mr. Brown for 
acting as your agent! A Frankly I wnuld have to 

check that and find out. 

Q What is your best recollection! A I do not know 
whether I was to pay him anything for that, to tell the 
truth. 

Q You said you have some records on that point. A 
On what point. 

Q How much you were to pay Mr. Brown for acting! as 
your agent. A No, I haven’t anything in writing. As 
I say, I have known Mr. Brown for a long time. 

• • • * 

Q Did you ever go to the title company to make 

14 settlement for the purchase of the property! A 
No. 


Q Did you go to the title company on the day the set¬ 
tlement was to be had? A I understood the settlement 
could not be made since they found out that the man’s 
wife was involved in the thing and that she had some sort 
of a dower right. 

• • • * 

16 Q Do you know whether or not Mrs. Height has 
since released her claim of dower? A I was will¬ 
ing to accept the property with Mr. Sickle subject to her 
dower rights. I figured when the deal was worked out 
it would still be profitable to me and so I was especially' 
willing to go ahead even with her maintaining so-called 

dower rights. 

17 Q How did Mr. Sickle feel about it? A I un¬ 
derstand Mr. Sickle is quite agreeable to the setup. 

Q And when you learned that Mr. Height’s wife had a 
dower right in the property did you attempt to purchase 
her dower right? A I instructed Mr. Brown to do all 
he thought necessary to obtain the property. 

Q But you did not want it unless Mrs. Height released 
her dower right? A When we found out she wanted 
some money I said, “What chance is there for any diffi¬ 
culty if we should get the property?” That question was 
asked of Mr. Brown and he told me, he stated some figures 
what would happen if Mr. Height died first and what 
would happen if Mrs. Height died first. I do not know 
exactly how those things work out. I am not a real estate 
agent and I am not a real estate salesman. I know noth¬ 
ing about those things. I am simply letting Mr. Brown 
handle the details for me. 

• • • • 

19 Q Have you discussed with Mr. Sickle the de¬ 
fect in the title to this piece of property? A I 
have not. Mr. Brown I believe has discussed it with him. 

Q But you have not? A I have seen Mr. Sickle from 
time to time. We haven’t talked particularly about the 
so-called defect referred to. 
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Q You haven’t discussed it with him? A I have not 
personally. 

• « * # 

20 Did you ever act as a straw party for anyone 
before, Mr. Dravson? A No, X haven’t acted as a 
straw party. I might add this, that I have been 

21 after Mr. Brown for some time to find me some 
kind of an investment and I am still after him and 

when he presents something that is interesting it is pos¬ 
sible we may make a contract just as we did in this par¬ 
ticular case. 

Q Did Mr. Brown tell you how much Mr. Height Tvanted 
for this property when he visited and offered it to you? 
A I think the figure was $16,000. I am not too positive. 

Q That he would deliver the property at $16,000? A 
I believe we submitted a figure of $16,000 and the figure 
was rejected and then the subsequent contract was $18,000. 
That was the first trust. I am getting the picture clearer. 
It was $15,000 first trust and we would put in $3,000— 
$1,500 apiece. 

Q Mr. Brown was to get the property for Mr. Drayson 
as reasonably as he could, is that correct? A Yes, sir. 

* * * * 

22 Q Where w y ould you have gotten the money? 
A If I could not have gotten it from my personal 

finances I think Mr. Brown would have lent me the money. 

* * # * 

l 

32 Sydney J. Brown, 

* • * • 

i 

Q You are Sydney J. Brown? A Yes, sir. 

* * * * 

24 Q Do you trade under your own name or the 
name of a corporation? A Name of a corpora¬ 


tion. 
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Q The First National Realty Corporation? A That 
is right. 

• • * • 

31 Q Mr. Dravson had been after you for some 
time to have you find a property for him? A Yes, 

sir. 

Q And he asked you to get it as cheaply for him as 
possible? A I suppose he did. I don’t remember that. 

Q You don’t recall that? A No, I did not recollect 
whether he did or not. 

Q Mr. Drayson had been after you for some time to 
find him an investment, did he not? A Yes, he did. 

Q He said he wanted you to find it as cheaply as you 
could. Isn’t that true? A Repeat the question. 

MR. WILLCHER: Will the reporter read the ques¬ 
tion? 

32 (The reporter read the question as above re¬ 
corded.) 

THE WITNESS: He never used those words but he 
told me he wanted the cheapest investment possible. He 
wanted to catch something. He wanted to get something 
cheap. 

BY MR. WILLCHER: 

Q He wanted to get something cheap? A That is 
right. 

• • # * 

34 Q Did you notify Mr. Drayson of the date of 
settlement? A No. 

Q Did you notify Mr. Sickle of the date of settlement? 
A I might have told them it was coming up for settle¬ 
ment. 

Q So at the time you went to the title company you 
did not have the money to make settlement? A Yes, I 
did. 

Q You had it with you? A The money was at the 
title company. 
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Q The money for settlement was at the title company? 
A Yes, sir. 

Q Who had deposited it? A It was deposited hy 
Nathan M. Lubar. 

MR. MILLER: Do you know the gentleman? 
35 THE WITNESS: I know him. 

BY MR. WILLCHER: 

Q Who was Nathan M. Lubar representing? A Him¬ 
self and Dr. Brainin. 

Q Had the property been sold to Mr. Lubar and Dr. 
Brainin? A Yes, it had. 

Q And who had it been sold by? A By me. 

i 

• • • « 

Q Do you recollect whether or not you accepted the 
contract? A I might have accepted it as an agent. 

Q Do you recollect the amount that you had sold the 
property for? A Yes, $20,000. j 

• # • * ! 

39 Q Do you recall how long after your contract 
was accepted by Dr. Height that the property w v as 

resold to Mr. Lubar and Dr. Brainin? A Oh, I do not 
know, three weeks or something like that. 

40 Q How long prior to settlement? A Well, my 
recollection is the settlement was in the early pa^rt 

of December—November, two or three weeks. 

Q Do you have any money on deposit with the title 
company for the purchase of this property? A Do I 
have any money? 

• • * • 

41 Q And the only time that you have represented 
Mr. Drayson was when he wanted to purchase tjie 

piece of property, except where in this particular instance 
he might be selling the property. Is that right? A Yes. 
Q And you represented him as a buyer from Dr. 
Height and as a seller to Mr. Lubar and Dr. Brainin, 

42 is that right? A I would not say that. I repre¬ 
sented Dr. Height in the sale of the property. 


i 
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Q But you were looking for a piece of property for 
Mr. Dravson to buv? A Dravson was a client of my 
office. At least that is the way I looked at him and if I 
found something that was very good and would be within 
his means, and something which he could make a dollar 
on I would sell it to him. 

Q And as a client of your office you were of course 
looking to sell him a piece of property as cheaply as you 
could? A I was trying to make a fair deal. 

Q You were trying to represent him as a client of 
your office, and Dr. Height as an agent, is that right? 
A Yes. 

* • * # 

44 Q Will you tell us your best recollection and 
how you interested Mr. Lubar and Dr. Brainin in 

the transaction? A I think I w~as over in the Woodward 
Building and stopped down in the cafeteria to have some 
lunch and I met Mr. Lubar there and I mentioned the 
fact that I had just sold a piece of property to some 
clients who would be interested in reselling it for a profit, 
and I told him the terms of the transaction exactly as 
they were and quoted him a price of about $21,000 or 
$21,500. I said they wanted about $3,000 or $3,500 profit 
and I gave him the address and I told him to look at it. 
He looked at it and he called me and we got together and 
worked out the deal. 

Q In that particular transaction what was your in¬ 
terest in it? Were you getting anything in the w^av of a 
commission out of the sale? A Well, I think—I do not 
know. We made a deal. We would divide the profit be¬ 
tween us. Actually the commission wffien we finally closed 
the deal, the commission would have been $1,000. 

Q In the sale to Lubar and Dr. Brainin? A 

45 Yes, sir. There was only $2,000 profit on the whole 
deal and I got commission on the first deal so I 

agreed to take about $600, or some odd dollars. I figured 
on the basis of one-third share of the profit. 
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i 

STATEMENT OF QUESTIONS PRESENTED 

1 . | 

May an action be brought by one partner to enforce a 
contract of the partnership without joining the other part¬ 
ner as a party plaintiff and making such partner subject 
to the jurisdiction of the Court? 

2 . | 

May a person be joined as a party plaintiff in an action 
in the United States District Court for the District of 
Columbia where the only relief sought by such party is 
a money judgment in the amount of $900.00? 

3 . ! 

Will the Court enforce a contract for the sale of real 
estate where the broker in the transaction represented 
the seller as his agent and also represented the buyer as 
his agent and attempted to purchase the property for 
the purchaser at the lowest possible price without at any 
time disclosing to the seller that the broker was at the 
same time acting as agent for the purchaser? 

4. 

l 

Will the Court decree specific performance of the sale 
of real estate where the property was purchased as a 
speculation for resale and the purchaser can be adequately 
compensated in damages? 

5. ■ 

Will the Court decree specific performance of the sale 

of real estate where such decree will work a hardship 
upon the seller? 

6 . | 

Will the Court decree specific performance where the 

facts are that the seller entered into a valid second con¬ 
tract of sale with an innocent purchaser for value with¬ 
out notice of the prior sale, and such second sale having 
been made before the filing of the action for specific per¬ 
formance by the first purchaser? 
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Milton Drayson, Appellant, 

i \ 

vs. 

I 

J. Lester Height, et al., Appellees 


Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 

The appellant Drayson filed a complaint for specific 
performance of the purchase of the property located at 
1516 Ninth Street, N. W., Washington, D. C., alleging ‘its 
purchase from appellee Height for $18,000.00. He was 
joined by the First National Realty Corporation seeking 
• a money judgment for $900.00 as a brokerage commission. 

The appellee Height filed an answer in which he al¬ 
leged that he entered into the contract upon the bagis 
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that he would be able to deliver title, but that he dis¬ 
covered that his wife was alive and she refused to sign 
the deed. Thereupon he was advised by the appellant 
that the deal was off, and he thereupon sold the property 
to the appellees Cohn. He further alleged that Drayson 
was not the real purchaser, and that the contract was 
otherwise invalid. 

The appellees Cohn were allowed to intervene in the 
case and filed an affidavit and answer which is undenied 
that they entered into a written contract to purchase the 
property in December of 1949 with the seller and his wife, 
which was partly paid, and that they had no knowledge 
of the previous contract until they were so advised by 
the Title Company in February of 1950. 

Thereafter the deposition of the individual appellant 
and of the president of the corporate appellant was taken 
at which time it was testified that Brown, the salesman 
handled the entire transaction for the purchaser (14A); 
that Brown introduced Sickle to him and both of them 
purchased the property (15A); that Brown acted in this 
deal as his agent (15A); that Brown was to get the prop¬ 
erty for appellant as reasonably as he could (17A) and 
that Brown would have loaned him the money to settle. 
(17A) 

The president of the brokerage firm, Brown, allegedly 
representing the seller, Height, testified appellant had 
been after him to find him a property (18A) that appel¬ 
lant had told him “he wanted the cheapest investment 
possible. He wanted to catch something. He wanted to 
get something cheap.” (18A); that he had not told ap¬ 
pellant of any settlement at the title company (18A) and 
that the money for the settlement had been placed by a 
Mr. Lubar to whom the property had been resold (19A) 
for $20,000.00 (19A) and that he was representing Height 
as agent and Drayson as a client of his office. (19, 20A), 
in the same sale. 
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SUMMARY OF THE ARGUMENT 

i 

1 . 

One partner may not bring an action to enforce a right 
of the partnership without joining his copartner las a 
party plaintiff or as an unwilling plaintiff. The action 
filed in this case is not brought by all of the parties in 
interest, and not by the real party in interest. 


A plaintiff in an action in the United States District 
Court must in order to be a proper party plaintiff have 
a claim that is within the jurisdiction of the Court. A 
person who does not have such a claim may not be joined 
as a party plaintiff with a person who does have such 
a claim, unless the claim is a joint one to both of the 
parties. The claim of the plaintiff First National Realty 
Corporation is not within the jurisdiction of the District 
Court, and such plaintiff has no standing therein to sue. 

3. 

I 

i 

A contract for the sale of real estate wherein the broker 
acted as agent for both parties thereto without disclosure 
of such fact to the seller, is an unenforceable contract, 
and is against public policy. In the present case the 
broker represented both seller and purchaser, and accord¬ 
ingly the contract cannot be enforced. 


The Court will not decree specific performance of a 
contract, where the property has been purchased for re¬ 
sale purposes, and the plaintiff has an adequate remedy 
in damages. The property herein was purchased by the 
appellant for resale, and his only remedy is in damages. 


i 
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5. 

Where a seller has resold the property for the second 
time to a purchaser without knowledge of the first sale 
and who has parted with part of the purchase price, the 
Court will not decree specific performance so as to de¬ 
feat the rights of the innocent purchaser. The action of 
specific performance not having been filed until after the 
second sale, it does not act as a lis pendens so as to effect 
a second sale of the property. 

6 . 

The Court will not decree specific performance of a 
contract the effect of which will work a hardship upon 
the seller. The effect of the contract offered by the ap¬ 
pellant is to work a hardship as the price contained there¬ 
in does not offer a sufficient amount to pay the encum¬ 
brances. 

7. 

The granting of a decree of specific performance is to 
a certain extent within the sound discretion of the trial 
judge. It is not an absolute right of a purchaser of real 
estate to secure specific performance. If the trial judge 
in the exercise of a sound discretion refuses specific per¬ 
formance, his exercise of discretion is not subject to re¬ 
view. 

ARGUMENT 

1 . 

The appellant testified that he was only a partner in 
the purchase of the property involved. His partner, Sol 
Sickle, was not joined as a party plaintiff. May this ac¬ 
tion be brought by one partner without joining the other 
partner as a plaintiff? The appellees take the position 
that it may not. 
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Vinal v. West Virginia Oil, et al, 110 U. S.; 215, 
4 S. Ct. 4 

McAulay v. Moody, 185 F. 144 
Crosby v. Hammerling , 170 F. 857 
Midland Oil Co. v. Moore, 2 F. 2nd 34 

j 

The reason for the rule is obvious- If the obligation 
on the contract is joint, it is necessary for all of the parties 
to be before the Court in order that the rights of all the 
parties may be adjudicated. If one of the partners is 
not a party, his rights cannot be passed upon, and the 
claim may be left partially uncompleted. It is, therefore, 
the rule, in the absence of most unusual circumstances, 
that all partners must join in an action involving part¬ 
nership assets. 

2 . j 

The Court is without jurisdiction of the claim of the 
appellant First National Realty Corporation. Such party 
has requested a money judgment in the sum of $900.00; it 
seeks no other relief. Since the only relief claimed by 
such party is not within the jurisdiction of the Court 
being less than the jurisdictional amount of $3,000.00, the 
Court has no jurisdiction to hear such claim unless the 
Court acquires jurisdiction by reason of the companion 
claim of the other appellant. 

The Supreme Court in Pinel v. Pinel, 240 U. S. 594, 36 
S. Ct. 416, 60 L. Ed. 817 has held, however, that thq de¬ 
mand of each plaintiff shall be for the jurisdictional 
amount. The Federal Rules of Civil Procedure do not 
change that fundamental holding, see rule 82 thereof. 

Edelhertz v. Matlock, 42 F. Supp. 309 

Since the complaint of the corporate appellant is lim¬ 
ited to a demand for judgment of $900.00, the District 
Court was without jurisdiction of the claim, and summary 
judgment on that ground alone is proper. 


i 

i 
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3. 

A most impelling reason why the Court cannot and will 
not decree specific performance in this case is because of 
the broker’s relation to the purchaser and seller. 

The broker testified on deposition that he was engaged 
by the seller to sell the property for $22,500.00. At or 
about the same time he was engaged by the purchaser, 
appellant Drayson, to purchase the property as cheaply 
as possible. In the appellant’s words “he wanted the 
cheapest investment possible. He wanted to catch some¬ 
thing. He wanted to get something cheap.” (18A) 

The broker was thereupon placed in the impossible po¬ 
sition of representing two people with diametrically op¬ 
posed interests. The purchaser wanted to buy as cheaply 
as possible, and the seller wanted to sell as high as pos¬ 
sible. The broker did not extricate himself from this 
predicament, nor did he advise the seller of his dual role, 
but to the contrary, he kept the matter to himself, and 
purchased the property for his client for considerably 
less than its ready cash value and promptly resold the 
property before settlement to another purchaser and again 
participated in the new profit. 

The broker’s actions were reprehensible and wall not 
be tolerated by the Court. The contract created by him 
between the seller and purchaser is vitiated by his frau¬ 
dulent conduct and not enforceable. The law is well set 
forth in the leading case of Lewis v. Dennison, 2 App. 
D. C. 387, wherein this Court said: 

“The defendant has no right in law or morals to 
become the agent at the same time, of two persons, 
whose interest necessarily conflict as in the case of 
buyer and seller. It is a relation for which there is 
no toleration, much less recognition, in courts of law 
or equity. ...” 
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Other cases to the same effect and with stronger lan¬ 
guage condemning the action of the broker are: 

Harten v. Loftier, 31 App. D. C. 362 
Bradley v. Davidson, 47 App. D. C. 266 
Daldgren v. Story, 39 App. D. C. 29 

The Courts without exception have refused to recognize 
or enforce any contract wherein the broker represented 
both purchaser and seller, unless both parties agreed to 
such representation. In this case the dual representation 
was concealed from the seller, and the contract is unen¬ 
forceable. 

i 

4. 

; 

The granting of specific performance is a drastic exer¬ 
cise of the Court’s power. It is not freely granted and 
is only granted because damages will not compensate the 
moving party. It is an equitable remedy devised to meet 
the shortcomings of a money judgment. 

i 

The undisputed facts disclose that after the appellant 
Drayson purchased the property he sold it almost imme¬ 
diately to Lubar and Brainin for an increase in price of 
$2,000.00. Drayson did not appear at the Title Company, 
but Lubar did. The settlement was not held and Lubar 
would not take the property without the release of the 
seller’s dower liability. 

i 

Not until approprixately two months later did appel¬ 
lant indicate he would take the property with the dovfer 
right outstanding, at which time the property had already 
been sold to the appellees. It would seem that the ap¬ 
pellant not having indicated at that time that he would 
accept the title with the cloud, that he was thereafter 
precluded from demanding specific performance. 

Irrespective, however, of the estoppel, the fact that the 
appellant immediately sold the property to a speculator 
deprives the Court of the reason for specific performance. 


! 

i 
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Since the remedy of damages adequately protects the 
appellant, there is no reason for the drastic remedy of 
specific performance. 

The Supreme Court in McCabe v. Mathews, 155 U. S. 
550, 15 S. Ct. 190 has held that a property purchased for 
speculation is not the subject of specific performance. And 
in the leading case of Willard v. Tayloe , 8 Wall. 557, 75 
U. S. 501 has held that the granting of specific perform¬ 
ance is not an invariable practice but that it is subject 
to the sound discretion of the Court. 

The facts of this dispute show that this property was 
purchased as any other merchandise, and that the reason 
for specific performance, the unique quality of real estate 
has no bearing upon this property. If appellant has a 
right at all, it can be adequately compensated in dam¬ 
ages. There is no reason for specific performance. 


5. 

In addition to the above reasons why the action of the 
lower court is correct is found the additional factor that 
the rights of an innocent purchaser for value have inter¬ 
vened which prevent the Court from granting a decree 
of specific performance. The appellees purchased with¬ 
out knowledge of the prior contract and prior to this 
action being filed. This has not been contradicted. The 
pending action is, therefore, as to the appellees no lis 
pendens and they are free to conclude their purchase. 
Dodge v. Clark, 268 Fed. 784: 

“One who purchases by executory contract of pur¬ 
chase before the filing of suit is a prior purchaser, 
and not affected by a subsequent lis pendens. 17 Rul. 
Cas law\ #25; Parks v. Jackson, 11 Wend. (N. Y.) 
442, 25 Am. Dec. 656. 1 ’ 

Parks v. Jackson, cited above was cited with approval 
by the Supreme Court of the United States in Miller v. 
Sherry, 2 Wall. 237, 69 U. S. 237. 
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Ruling Cas. Law, Vol. 17 Lis Pendens, sec. 25 states: 

. . In accordance with this principle, it seems to 
be the rule that a person who enters into an execu¬ 
tory contract for the purchase of land, prior to the 
institution of a suit involving title thereto, acquires 
a beneficial interest in the property, and may, even 
after such suit is commenced, pay the purchase money 
and receive a conveyance unaffected by the rule! of 
lis pendens, as the vendor after the execution of the 
contract of sale, simply holds the legal title as trus¬ 
tee for the vendee.’’ 

i 

The logic of the rule as set forth above is sound. The 
appellant by failing to place his contract on record, or by 
filing suit to enforce the contract, has made it possible for 
the property to be sold for the second time to an innocent 
purchaser for value. 

If either of two innocent parties must suffer, it is the 
one who creates the situation that should suffer. Such 
being the case the onus is upon the appellant, and the trial 
court was entirely correct in refusing to decree specific 
performance of his contract. ; 

i 

6 . 

The Courts have held uniformly that they will not decree 
specific performance where such action would work a hard¬ 
ship upon the seller, or where the contract is inequitable 
or impossible to perform. The first contract was for 
$18,000.00 subject to a brokerage commision of $900.00. 
The property was encumbered by two trusts in excess of 
$15,000.00 and by various other liens in an amount greatly 
in excess thereof. The appellee Height was unable to 
convey clear title at such price and could not specifically 
perform. 

Under such conditions the Court would not decree spe¬ 
cific performance because of the impossibility of perform¬ 
ance, and the hardship of the contract. 
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Murks v. Gates, 154 F. 481 
Clark v. Rosario Miming & Milling Co., 176 F. 180 
Greison v. Winey, 226 F. 302 
Pope v. Gormully, 144 U. S. 224, 12 S. Ct. 632, 36 
L. Ed. 414 


7. 

In reply to the argument of the appellant concerning 
the effect of Bride v. Reeves, 36 App. D. C. 476, and Reilley 
v. Cullinane, 53 App. D. C. 17, 287 F. 994, it is submitted 
that the exercise of the Court’s discretion in refusing 
specific performance is not subject to review unless there 
is no basis for such refusal in the record. 

The policy of the law is to protect the wife in the exer¬ 
cise of her dower rights. Reilley v. CuUinane, supra. The 
Court could very well be of the opinion that to require 
the husband to transfer the property subject to his wife’s 
dower rights, might subject the wife to undue pressure 
to dispose of such rights or might in some manner affect 
the marital conjugality between the parties. 

The exercise of the Court’s discretion in the refusal of 
specific performance is not reviewable, unless abuse thereof 
be shown. 

The Court in Crowell v. Gould, 68 App. D. C. 297, 96 F. 
2nd 569 said: 

“The right to specific performance is not absolute. 
A bill seeking such relief is addressed to the con¬ 
science of the chancellor and the matter rests in his 
sound discretion. ...” 

The appellant does not disclose any abuse of the Court’s 
discretion, but on the contrary asserts an absolute right 
to specific performance. This the appellant does not have. 
Since the appellants fail to show an abuse of discretion, 
their entire argument falls. 
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CONCLUSION 

It is respectfully submitted that under any examination 
of the facts as shown by the record that the contract is 
absolutely unenforceable; that the Court is without juris¬ 
diction of the claim and the parties; and that there is 
nothing for the Court to review as the appellants have 
failed to show any abuse of discretion. It is requested 
that the judgment of the District Court be affirmed. 

i 

Respectfully submitted, 

Abthub L. Willcheb 
843 Continental Building 
Washington, D. C. 

Attorney for appellees Cohn 



